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EQUIPMENT LEASE AGREEMENT 

 

PARTIES 

 

[INSERT] ABN [INSERT] of [INSERT] (“the Lessor”) 

AND 

[INSERT] ABN [INSERT] of [INSERT] (“the Lessee”) 

 

BACKGROUND 

A. The Lessor owns the Equipment. 

B. The Lessee wishes to lease the Equipment for the Permitted Purpose. 

C. The Lessor agrees to lease the Equipment to the Lessee for the Permitted Purpose in accordance with 

the terms of this Agreement. 

 

AGREEMENT 

1. Definitions and Interpretation 

1.1 In this Agreement: 

“Approvals” means all approvals, authorisations, permits, consents, determinations and licences 

which are issued, or required to be issued, by any Authority to permit the full and proper 

performance of each party’s obligations under this Agreement; 

“Approved Location” means the location set out in item 6 of Schedule 1; 

“Authority” means any government or governmental, semi-governmental, administrative or judicial 

body, tribunal, department, commission, authority, agency, minister, statutory corporation, 

instrumentality or entity; 

“Business Day” means a day which is not a Saturday, Sunday or public holiday in the location of 

the Lessor’s address set out in this Agreement; 

“Change of Control” means a change in: 

(a) control of the composition of the board of directors of a corporation; 

(b) control of more than half the voting rights attaching to shares in a corporation; 

(c) control of more than half the issued shares of a corporation (excluding any share which carries 

no right to participate beyond a specified amount in the distribution of either profit or capital); 

or 

(d) control as defined in the Corporations Act 2001 (Cth); 

“Claim” means any actual, contingent, present or future claim, demand, action, suit or proceeding 

for any Liability, restitution, equitable compensation, account, injunctive relief, specific performance 

or any other remedy of whatever nature and however arising, whether direct or indirect, and whether 

in contract, tort (including but not limited to negligence) or otherwise; 

“Collect” means collect, package, load and secure for transport the Equipment at the Collection 

Location, and transport the Equipment from the Collection Location to the Approved Location; 

“Collection Location” means the location set out in item 5 of Schedule 1; 

“Commencement Date” means the date set out in item 1 of Schedule 1; 

“Confidential Information” means any: 
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(a) information, whether in visual, oral, documentary, electronic, machine-readable, tangible, 

intangible or any other form, relating to the Lessor including but not limited to any 

specifications, formulae, know how, concepts, inventions, ideas, software, designs, 

copyright, trade secrets or any information relating to any business, products, markets, 

operations, processes, techniques, technology, forecasts, strategies or any other matter; 

(b) negotiations in relation to, and the terms of, this Agreement; 

(c) information designated as confidential by the Lessor; and 

(a) any property; 

“Taxes” means any present or future tax, fee, levy, duty, charge, withholding, penalty, fine, impost 

or interest imposed by any Authority including but not limited to any tax in relation to sales, use, 

property, value added, goods and services, turnover, stamp duty, interest equalisation, business, 

occupation, excise, income, profits or receipts; 

“Technical Records” means any log books, instruction, maintenance and service manuals, repair 

records or invoices, safety checks and any other technical records and documents in relation to the 

Equipment; and 

“Term” means the term set out in item 2 of Schedule 1 (and any further term agreed between the 

parties in accordance with the terms of this Agreement). 

1.2 In this Agreement: 

(a) the headings will not affect interpretation of this Agreement; 

(b) the singular includes the plural and vice versa, and a gender includes other genders; 

(c) any other grammatical form of a word or expression defined in this Agreement has a 

corresponding meaning; 

(d) the Schedules to this Agreement form part of and are incorporated in this Agreement; 

(e) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, or 

schedule or annexure to, this Agreement; 

(f) a reference to this Agreement includes any schedule or annexure to this Agreement; 

(g) a reference to a document or instrument includes the document or instrument as novated, 

altered, supplemented or replaced from time to time; 

(h) a reference to “A$”, “$A”, “dollar” or “$” is to Australian currency; 

(i) a reference to time is to time in the location of the Lessor’s address set out in this 

Agreement; 

(j) a reference to a party is to a party to this Agreement; 

(k) a reference to a party to a document includes the party's executors, administrators, heirs, 

successors in title, permitted assigns and substitutes; 

(l) a reference to a person includes a natural person, body corporate, partnership, trust, 

association or any government or governmental, semi-governmental, administrative or 

judicial body, tribunal, department, commission, authority, agency, minister, statutory 

corporation, instrumentality or any other entity; 

(m) a reference to a statute, ordinance, code or other law includes regulations, rules and other 

instruments under the statute, ordinance, code or other law and any consolidations, 

amendments, re-enactments or replacements; 

(n) a word or expression defined in the Corporations Act has the meaning given to the word or 

expression in the Corporations Act 2001 (Cth); 

(o) the meaning of general words is not limited by specific examples introduced by “including”, 

“for example” or similar expressions; 

(p) a reference to any thing (including but not limited to any right) includes part of that thing; 
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(q) any agreement, representation, warranty or indemnity by two or more parties (including 

where two or more persons are included in the same defined term) binds those parties jointly 

and severally; 

(r) any agreement, representation, warranty or indemnity in favour of two or more parties 

(including where two or more persons are included in the same defined term) is for the 

benefit of those parties jointly and severally; 

(s) any undertaking by a party not to do any act or thing will be deemed to include an 

undertaking not to permit or suffer the doing of that act or thing; 

(t) a rule of construction does not apply to the disadvantage of a party because the party was 

responsible for the preparation of this Agreement or any part of this Agreement; and 

(u) if a day on or by which an obligation must be performed or an event must occur is not a 

Business Day, the obligation must be performed or the event must occur on or by the next 

Business Day. 

 

1. Term 

This Agreement will commence on the Commencement Date and will continue for the Term unless 

terminated earlier in accordance with the terms of this Agreement. 

 

2. Lease 

2.1 The Lessor will lease the Equipment to the Lessee, and the Lessee will lease the Equipment from the 

Lessor, in accordance with the terms of this Agreement. 

2.2 Provided that the Lessee complies with all of the Lessee’s obligations under this Agreement, and 

subject to the Lessor’s rights under this Agreement, the Lessee may possess and enjoy the 

Equipment during the Term without disturbance by the Lessor. 

 

3. Title, Risk & Possession 

3.1 Title to the Equipment will remain with the Lessor at all times even if the Equipment is in the 

possession of the Lessee or attached to any land or buildings. 

3.2 Immediately on and from the Commencement Date: 

(a) the risk in the Equipment will pass to the Lessee; and  

(b) the Lessee must protect the Equipment from and will be responsible for all losses arising in 

connection with the possession, use and storage of the Equipment (including but not limited 

to loss or claims arising in relation to any theft, destruction, damage or injury). 

 

4. Collection 

4.1 On the Commencement Date, the Lessee will, at the Lessee’s expense, Collect the Equipment from 

the Collection Location, and transport the Equipment to the Approved Location. 

4.2 The Lessor acknowledges that: 

(a) commencement of the Collection of the Equipment by the Lessee constitutes irrevocable and 

unconditional acceptance of the Equipment by the Lessee in accordance with this 

Agreement; and 

(b) the Lessee cannot withdraw such acceptance for any reason. 

4.3 The Lessee will ensure the Lessee and each member of the Lessee’s Personnel: 

(a) takes all necessary steps to be informed of and comply with the site procedures and any 

other policies and procedures at the Collection Location; 
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(b) obtain an clearance certificates from the Lessor before commencing the Collection; 

(c) registers at the site reception or gatehouse on entry to the Collection Location; and 

(d) is aware an acknowledges they enter the Collection Location at their own risk. 

4.4 The Lessee will pay to the Lessor any costs incurred by the Lessor if the Lessee fails to Collect the 

Equipment from the Collection Location, and transport the Equipment to the Approved Location, on 

the Commencement Date. 

 

5. Use 

5.1 The Lessee must: 

(a) only use the Equipment for the Permitted Purpose; 

(b) not use the Equipment for any purpose for which the Equipment was not designed; and 

(c) at all times store and use the Equipment only at the Approved Location. 

5.2 The Lessee must not: 

(a) alter the Equipment, make any addition to the Equipment or install anything in or on 

Equipment; 

(b) alter or cover up any identifying number or mark on the Equipment or any identifying plate 

affixed by the Lessor; or 

(c) do anything that could prejudice the Lessor’s interest in the Equipment. 

5.3 The Lessee will at the Lessee’s expense: 

(a) ensure that the Equipment is operated only by competent and properly qualified, trained and 

licensed Personnel and by appropriate methods and standards of operation; 

(b) perform the Lessee’s obligations under this Agreement with due care and skill and in a 

diligent, professional, competent and timely manner in accordance with the highest 

standards and practices; 

(c) obtain, maintain, do and supply all things necessary and necessarily incidental for the proper 

performance of the Lessee’s obligations under this Agreement (including but not limited to 

all Approvals, Personnel, equipment and any other plant, labour and tools); 

(d) provide written notice to the Lessor if the Lessee becomes aware of any matter which may 

adversely affect or has adversely affected the Equipment; 

(e) remain fully responsible for the performance of the Lessee’s obligations under this 

Agreement notwithstanding any review, acceptance or supervision of the performance of the 

Lessee’s obligations under this Agreement; 

(f) affix and maintain any name, name plate, identification number, trade mark or any other 

mark as directed by the Lessor; and 

(g) make all necessary arrangements for the provision of physical security of the Equipment. 

5.4 The Lessee acknowledges the Lessee will use the Equipment at the Lessee’s sole risk. 

 

6. Repairs & Maintenance 

6.1 The Lessee must at the Lessee’s expense maintain and keep the Equipment in proper working order 

and condition and in good and substantial repair. 

6.2 The Lessee must at the Lessee’s expense: 

(a) comply with any instructions and recommendations of the Lessor in relation to the 

Equipment and the use and maintenance of the Equipment; 

(b) service of the Equipment in accordance with the specifications of the manufacturer; and 
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(c) upon return of the Equipment to the Lessor, ensure that the Equipment is clean and in good 

order and repair to the reasonable satisfaction of the Lessor. 

6.3 The Lessee must engage reputable Personnel acceptable to the Lessor to undertake the Lessee’s 

obligations under this clause 6 in accordance with contracts on terms acceptable to the Lessor. 

6.4 The Lessee must provide to the Lessor on request copies of any maintenance, service or repair 

contracts in relation to the Equipment. 

6.5 The Lessor may retain any properly qualified experts as the Lessor considers appropriate in order to 

determine whether the Equipment is in need of repair or replacement. 

6.6 The Lessor may at any time provide to the Lessee a notice of any defect in the Equipment and a 

direction to remedy the defect and the Lessee must remedy any such defect in accordance with such 

notice. 

6.7 The Lessee must at the Lessee’s expense, promptly replace all Parts which from time to time become 

inoperative, worn out, lost, stolen, destroyed, seized, confiscated, damaged beyond repair or 

otherwise unavailable for any reason. 

6.8 All replacement Parts: 

(a) will be the property of the Lessor; 

(b) must be free and clear of all Security Interests and rights of others; and 

(c) must be in as good condition as and have a value and utility at least equal to the Parts 

replaced. 

6.9 The Lessee must not make any replacement, alteration or addition to the Equipment which may 

result in any reduction in the value or function or safety of the Equipment. 

 

7. Reports & Records 

7.1 The Lessee must: 

(a) keep and maintain all Technical Records relating to the delivery, installation, inspection, 

commissioning, alteration, maintenance, service and repair of the Equipment; and 

(b) make the Technical Records available to the Lessor on request by the Lessor. 

7.2 The Lessee must report to the Lessor any fault with or defect in the Equipment which renders the 

Equipment inoperable as soon as reasonably practicable upon the Lessee becoming aware of such 

fault or defect. 

7.3 If the Lessee becomes aware of any litigation, arbitration, mediation, conciliation or administrative 

proceedings that could have a Material Adverse Effect, the Lessee must provide immediate written 

notice to the Lessor setting out details of the litigation, arbitration, mediation, conciliation or 

administrative proceedings. 

7.4 The Lessee will provide immediate written notice to the Lessor of any notice of claim or demand in 

relation to any damage or injury arising out of the use of the Equipment. 

7.5 The Lessee will provide to the Lessor the Report Information, in a form reasonably acceptable to the 

Lessor, on the Report Dates. 

 

8. Access & Inspection 

8.1 The Lessee hereby grants to the Lessor the right to enter any premises where the Equipment is 

located with any Personnel, workmen, experts and materials for the purpose of: 

(a) inspecting or examining the Equipment; 

(b) carrying out tests on and in relation to the Equipment; 

(c) carrying out any repairs or replacement required by the Lessor under clause 6; or 
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(d) auditing the Lessee’s compliance with the terms of this Agreement. 

8.2 The Lessor may exercise the Lessor’s right under this clause 8 at all reasonable times on reasonable 

notice (except in case of emergency in which case no notice is required). 

 

9. Safety & Compliance 

9.1 The Lessee acknowledges that the Lessee has control of the Equipment and will be responsible for 

occupational health and safety of all persons who use, repair, maintain or interact with the 

Equipment during the Term. 

9.2 The Lessee warrants that the Lessee has inspected the Equipment, undertaken a risk assessment in 

relation to the Equipment, and understands the hazards and risks associated with the Equipment. 

9.3 The Lessee must: 

(a) ensure that the Lessee has adequate systems in place to assess and eliminate all hazards 

associated with any work undertaken by the Lessee or any third parties in relation to the 

Equipment; 

(b) ensure that where hazards cannot be eliminated, the relevant risks are adequately controlled; 

and 

(c) ensure that only qualified persons undertake any work on the Equipment. 

9.4 The Lessor will comply with: 

(a) all Laws, Approvals and Requirements in relation to the use and possession of the 

Equipment; and 

(b) all reasonable requirements and instructions of the manufacturer or supplier of the 

Equipment. 

9.5 The Lessee indemnifies the Lessor, and each member of the Lessor’s Personnel, on a full and 

continuing indemnity basis from and against any Liability or Claim arising directly or indirectly in 

relation to: 

(a) a breach by the Lessee or the Lessee’s Personnel or invitees of a term, condition, obligation 

or other provision of this clause 9; or 

(b) the issue of any notice or Requirement by any Authority in relation to any occupational, 

health and safe issues in relation to the Equipment. 

 

10. Acknowledgements 

10.1 The Lessor acknowledges: 

(a) the Lessee has conducted a thorough inspection and examination of the Equipment and is 

satisfied with the nature and condition of the Equipment and risks associated with the 

Equipment; 

(b) the Lessor is not the manufacturer of the Equipment and the Lessee will not hold out the 

Lessor to any person as the manufacturer of the Equipment; 

(c) the Lessor does not represent that any facilities or parts for the repair or maintenance of the 

Equipment are or will be available; 

(d) the Lessee cannot return the Equipment to the Lessor, prior to the expiry of the Term, for 

any reason; 

(e) the Lessee will be liable for, and will indemnify the Lessor in relation to, any Liability for 

any Taxes in respect of the lease of the Equipment; 

(f) the Lessor has not provided any express or implied warranties or representations to the 

Lessee in relation to the Equipment; 
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(g) all warranties in relation to the state, quality or fitness for purpose of the Equipment, 

whether expressed or implied by use, statute or otherwise are excluded; 

(h) the Lessor may supervise the Lessee’s Collection of the Equipment; and 

(i) the Lessee is responsible and liable for the Lessee’s Personnel and will ensure that all 

members of the Lessee’s Personnel always strictly comply with the terms of this Agreement. 

10.2 The Lessee acknowledges that the Lessor has not granted any option or made any representation that 

the Lessee may purchase the Equipment from the Lessor either during the Term or upon the expiry 

or termination of this Agreement. 

 

11. Lease Fee 

11.1 The Lessor will provide to the Lessee a tax invoice for the Lease Fee on each Invoicing Date. 

11.2 The Lessee will pay each tax invoice for the Lease Fee within the Payment Terms. 

 

12. Net Lease 

12.1 This Agreement is a net lease. 

12.2 The Lessee’s obligation to pay, and the Lessor’s right to receive, the Lease Fees is absolute and 

unconditional and is not subject to any abatement, reduction or recoupment of any kind even if 

(without limitation): 

(a) there is any defect in the condition, design, operation or any particular use of the Equipment; 

(b) any Security Interest exists over the Equipment; 

(c) the Equipment is damaged, does not operate efficiently or at all, does not conform to 

specifications, or is not in the Lessee’s possession; 

(d) the Lessee claims to have a set-off, counter claim, defence or other right against the Lessor 

or anyone else; 

(e) the Equipment is not maintained properly or maintained at all; or 

(f) there is a lack of title to the Equipment. 

 

13. Confidentiality 

13.1 The Lessee acknowledges that the Lessee may receive access to Confidential Information in the 

course of performing the Lessee’s obligations under this Agreement and/or negotiating the terms of 

this Agreement. 

13.2 The Lessee will ensure that the Lessee, and each member of the Lessee’s Personnel, will not use the 

Confidential Information for any purpose other than for the purpose of complying with the Lessee’s 

obligations under this Agreement. 

13.3 The Lessee will ensure that the Lessee, and each member of the Lessee’s Personnel, does not 

disclose or permit the disclosure of the Confidential Information to any person other than to the 

extent the Lessee can prove: 

(a) the disclosure is to a member of the Lessee’s Personnel who requires the Confidential 

Information for the purpose of performing the Lessee’s obligations under this Agreement, is 

aware of the Lessee’s obligations under this clause 13 and has agreed to comply with the 

Lessee’s obligations under this clause 13 as if the person was a party to this Agreement; 

(b) the disclosure is in accordance with the Lessor’s specific and prior written consent; 

(c) the information is in or comes into the public domain other than as a result of a breach of 

this clause 13 or a breach of any agreement required under clause 13.3(a); 
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(d) the information was previously in the Lessee’s possession, or is provided to the Lessee by a 

third party, without being subject to any confidentiality obligations; or 

(e) the disclosure is required by law. 

13.4 The Lessor does not warrant the accuracy or completeness of any Confidential Information and will 

have no liability to the Lessee or any member of the Lessee’s Personnel in relation to the 

Confidential Information (including but not limited to any errors, inaccuracies or incompleteness in 

the Confidential Information). 

 

14. Intellectual Property Rights 

14.1 No supply of Equipment or any all designs, drawings, technical information and documents in 

relation to the Equipment to the Lessee will grant to the Lessee any Intellectual Property Rights in 

respect of the Equipment or such designs, drawings, technical information or documents. 

14.2 The Licensee hereby assigns to the Licensor all Intellectual Property Rights in any Technical 

Records and any other designs, drawings, technical information and documents in relation to the 

Equipment provided by the Lessee to the Lessor. 

 

15. Insurance 

15.1 The Lessee will effect and maintain a property insurance policy with a reputable and solvent insurer 

in joint names of the Lessor and Lessee for loss of or damage to the Equipment in no less than the 

amount set out in item 11 of Schedule 1. 

15.2 The Lessee will effect and maintain a public liability insurance policy with a reputable and solvent 

insurer in the amount of no less than the amount set out in item 12 of Schedule 1 in respect of any 

one claim and unlimited in the aggregate. 

15.3 The Lessee will effect and maintain workers compensation insurance in accordance with all Laws. 

15.4 Each policy required under clauses 15.1 and 15.2 must: 

(a) contain an undertaking by the insurer to make all payments to the Lessor unless otherwise 

directed by the Lessor; 

(b) provide that the Lessor’s right to the proceeds of any claim is not affected by any breach of 

any warranty, declaration or condition in any insurance policy or any non-disclosure; 

(c) provide that if any premiums or other amounts relating to any insurance policies are not 

paid, the insurer will not terminate the policy unless the insurer has provided at least 30 prior 

days written notice to the Lessor; and 

(d) include such other conditions and otherwise be in the form reasonably required by the 

Lessor. 

15.5 The Lessee must pay prior to expiry all premiums due in respect of each insurance policy required under 

this Agreement and any other amounts necessary to keep the insurance in force. 

15.6 The Lessee will not do anything which may provide grounds for an insurer to refuse payment of a 

claim, or may prejudice the Lessor’s interests, under any insurance policy which the Lessee is 

required to maintain under this clause 15. 

15.7 The Lessee will provide to the Lessor a copy of a certificate of currency in relation to each insurance 

policy which the Lessee is required to maintain under this clause 15 immediately on: 

(a) execution of this Agreement; 

(b) each renewal of the insurance policy; and 

(c) request by the Lessor. 
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15.8 If the Lessee does not comply with the Lessee’s obligations under this clause 15, the Lessor may 

(but is not obliged to) effect the relevant insurance policy and recover the cost of doing so from the 

Lessee. 

 

16. Warranties 

16.1 The Lessee represents and warrants to the Lessor that: 

(a) the Lessee and each member of the Lessee’s Personnel has the requisite skill, ability, 

expertise, experience, training and resources to perform the Lessee’s obligations under this 

Agreement; 

(b) the Lessee has the right, power, authority and entitlement to execute this Agreement and 

perform the Lessee’s obligations under this Agreement; 

(c) the Lessee has obtained and will maintain and comply with all Approvals; 

(d) the Lessee is not subject to any actual, threatened or pending investigation, action, suit or 

proceedings by or before any Authority or which could have a Material Adverse Effect; 

(e) any information provided by the Lessee to the Lessor prior to the execution of this 

Agreement was, and remains at the date of the execution of this Agreement, true and correct; 

(f) the Lessee is familiar with the risks associated with the Equipment; and  

(g) will Collect the Assets in accordance with all Laws, Approvals and Good Operating 

Practices. 

16.2 The Lessee will provide immediate written notice to the Lessor if the Lessee becomes aware that a 

representation or warranty given by the Lessee under this clause 16 has become untrue or 

misleading. 

16.3 The Lessee acknowledges that the Lessor has engaged the Lessee in reliance on the representations 

and warranties set out in this clause 16. 

16.4 The Lessee warrants that the Lessee has not relied and will not rely on the Lessor’s skill or 

judgement or on any financial or other advice, representation, statement or promise provided or 

made by or on behalf of the Lessor in deciding to enter into this Agreement. 

 

17. Liability and Indemnity 

17.1 The Lessee indemnifies the Lessor, and each member of the Lessor’s Personnel, from and against 

any Liability or Claim arising directly or indirectly in relation to any: 

(a) breach of any warranty under this Agreement or otherwise; 

(b) breach of this Agreement; 

(c) breach of any Laws; 

(d) breach of any Approval; 

(e) non-compliance with any Requirement; 

(f) negligence; 

(g) disclosure of any Confidential Information; and/or 

(h) use of the Equipment, 

by the Lessee or any member of the Lessee’s Personnel. 

17.2 The Lessee releases and indemnifies the Lessor, and each member of the Lessor’s Personnel, from 

and against any Liability or Claim arising directly or indirectly in relation to any: 

(a) Collection, transport, return or delivery of the Equipment; 

(b) use of the Equipment; 
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(c) repair or maintenance of the Equipment;  

(d) any Requirement in relation to the Equipment; or 

(e) loss of or damage to the Equipment. 

17.3 The Lessee will not be relieved from any liability under clause 17 even if: 

(a) the Claim or Liability results from something the Lessee may be authorised or obliged to do 

under this Agreement; or 

(b) a waiver or other indulgence has been granted to the Lessee in respect of an obligation of the 

Lessee under this Agreement. 

17.4 The Lessor will have no liability in relation to property on the Equipment or the physical 

circumstances of the Equipment (or the state of any Improvements or Utilities on the Equipment) or 

the Access Area. 

17.5 The Lessor will not be liable to the Lessee (whether under statute, contract, tort, negligence, 

indemnity or otherwise) in relation to any Consequential Loss. 

17.6 The Lessor’s liability to the Lessee in relation to this Agreement (whether under statute, contract, 

tort, negligence, indemnity or otherwise) will be limited to the Lease Fee. 

 

18. Termination 

18.1 The Lessor may terminate this Agreement at any time by providing 90 days written notice to the 

Lessee (and if the Lessor terminates this Agreement in accordance with this clause 18.1, the Lessee 

will not be entitled to be paid any compensation). 

18.2 If the Lessee is in breach of this Agreement, the Lessor may provide a written notice to the Lessee 

specifying the breach and requiring the Lessee to remedy the breach within 14 days and if the Lessee 

does not remedy the breach within 14 days after receiving such notice, the Lessor may provide 

written notice to the Lessee to immediately terminate this Agreement. 

18.3 The Lessee will provide immediate written notice to the Lessor if the Lessee becomes subject to: 

(a) an Insolvency Event; or 

(b) a Change of Control. 

18.4 The Lessor may immediately terminate this Agreement or any other agreement with the Lessee, 

without payment of any compensation, if the Lessee: 

(a) fails to pay any amount that is due and payable by the Lessor under this Agreement when 

the amount is due; 

(b) creates or permits any Security Interest over the Equipment; or 

(c) or the Equipment becomes subject to any event or change (whether foreseeable or not) 

which, in the Lessor’s opinion, could have a Material Adverse Effect; 

(d) provides any false or misleading warranties under clause 16; 

(e) commits a serious or repetitious breach of any obligations, or any combination of 

obligations, set out in clauses 4 to 9; 

(f) commits an act of dishonesty, fraud, wilful disobedience, misbehaviour, or wilful neglect in 

the performance of the Lessee’s obligations under this Agreement; 

(g) receives notice of cancellation of any insurance policies required under clause 15; 

(h) becomes subject to an Insolvency Event; and/or 

(i) becomes subject to a Change of Control. 

18.5 If the Lessee continues to use the Equipment after the expiration of the Term with the Lessor’s 

approval, the Lessee do so under a holding over lease; 



 11 

(a) which either party may terminate on 30 days written notice to the other party; and 

(b) at a Lease Fee equal to the Lease Fee existing immediately prior to the commencement of 

the holding over period, 

and this holding over lease is on the same terms as this Agreement except for those changes 

necessary to make this Agreement appropriate for a lease terminable on 30 days written notice. 

 

19. Events on Termination 

19.1 On the expiry or termination of this Agreement, the Lessee must, at the Lessee’s cost, immediately 

deliver to the Lessor possession of the Equipment in proper working order and condition and in good 

and substantial repair at such location directed by the Lessor. 

19.2 If the Lessee does not comply with the Lessee’s obligations under clause 19.1, the Lessor may 

engage any third party to undertake the Lessee’s obligations under clause 19.1 and recover the cost 

from doing so from the Lessee. 

19.3 The Lessee hereby grants Lessor a licence to enter on any land or premises where the Equipment is 

located and take possession of the Equipment in the Lessee fails to comply with the Lessee’s 

obligations under clause 19.1. 

19.4 The provisions of clauses 13, 14, 17, 19, 22, 24 and 25 will survive the expiry or termination of this 

Agreement. 

 

20. Security 

20.1 The Lessor must not: 

(a) sell, assign, dispose of, assign, encumber, mortgage, pledge, create any lien, or grant any 

security interest in, or in respect of; the Equipment 

(b) grant to any person any sub-lease, licence or sub-licence of the Equipment; 

(c) part with possession of the Equipment; or 

(d) grant a Security Interest over the Equipment. 

20.2 The Lessee must at all times keep the Equipment free from distress, execution or other legal process 

and ensure that no Security Interest is created over the Equipment. 

20.3 If any person seizes or attempts to seize or interfere with the Equipment, the Lessee must: 

(a) notify that person of the Lessor's title to and rights in relation to the Equipment; and 

(b) provide immediate written notice to the Lessor of the seizure, attempted seizure or 

interference. 

20.4 In this Agreement, unless the context requires otherwise, terms which are defined in the PPSA have 

the definitions in the PPSA. 

20.5 The Lessee acknowledges that this Agreement gives rise, or may give rise, to one or more PPS 

Security Interests. 

20.6 Nothing in this Agreement may be taken as an agreement that any PPS Security Interest provided for 

by this Agreement attaches later than the time contemplated by section 19(2) of the PPSA. 

20.7 The Lessee acknowledges that the Lessor has not agreed to subordinate any PPS Security Interest 

provided for by this Agreement in favour of any other person. 

20.8 If, in breach of this Agreement, the Lessee attempts to dispose of or otherwise deal with any 

Equipment, the Lessee acknowledges that, despite the disposal or dealing: 

(a) the Lessor has not authorised the disposal or agreed that the dealing would extinguish any 

PPS Security Interest provided for by this Agreement; and 

(b) that PPS Security Interest continues in that Equipment. 
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20.9 The Lessee acknowledges that the Lessor may, at the Lessee’s cost, register one or more financing 

statements in relation to any PPS Security Interests under this Agreement.   

20.10 If permitted by the PPSA, the Lessee waives the Lessee’s rights under section 157 of the PPSA to 

receive notice of any verification statement relating to the registration of any such financing 

statement or any related financing change statement. 

20.11 The Lessee must provide the Lessor with all information required by the Lessor to ensure that any 

registration of any Security Interest provided for by this Agreement is, and remains, fully effective 

or perfected (or both) and that each Security Interest has the priority required by the Lessor. 

20.12 The Lessee must provide to the Lessor at least 14 days prior notice of any change to the Lessee’s 

name or any other information that could affect the accuracy or validity of any financing statement 

in relation to any PPS Security Interest under this Agreement. 

20.13 The Lessee must do anything (including perfecting and protecting any Security Interest intended to 

be created by or pursuant to this Agreement), and must ensure that each member of the Lessee’s 

Personnel do anything, that the Lessor may reasonably require to more fully secure or exercise the 

rights, remedies and powers of the Lessor under this Agreement. 

20.14 The Lessee must indemnify the Lessor against, and must pay the Lessor on demand the amount of, 

all Taxes and expenses incurred in connection with any action taken by the Lessor under or in 

relation to the PPSA, including any registration, or any response to an amendment demand or a 

request under section 275 of the PPSA. 

20.15 Neither party will disclose information of the kind referred to in section 275(1) of the PPSA. 

20.16 The parties agree that the following provisions of the PPSA do not apply, to the extent the PPS Act 

allows such provisions to be excluded: sections 95, 118, 121(4), 125, 127, 129(2), 129 (3), 130, 132, 

134(2), 135, 136(5), 137, 138B(4), 142 and 143. 

 

21. Sale or Transfer 

21.1 If the Lessor transfers the Lessor’s interest in the Equipment then, if required by the Lessor, the 

Lessee must enter into an agreement with the transferee to which: 

(a) the parties acknowledge that the transferee is entitled to enforce the obligations of the Lessor 

under this Agreement on and from the date of the transfer; and 

(b) the transferee agrees to be bound by the terms of this licence on and from the date of the 

transfer in place of the Lessor. 

21.2 If the Lessor’s obligations are transferred to the transferee pursuant to clause 21.1, the Lessor is 

released from the Lessor’s obligations under this Agreement arising after the date of the transfer. 

 

22. Records & Audit 

22.1 The Lessee will create and maintain (for a period of at least 7 years) proper, complete and accurate 

records relating to the use of the Equipment and the performance of the Lessee’s obligations under 

this Agreement including but not limited to: 

(a) incident reports; 

(b) Approvals; 

(c) details of any notices issued by any Authority; and 

(d) any other information reasonably requested by the Lessor. 

22.2 The Lessor may inspect or audit, and the Lessee will provide to the Lessor on request, any soft or 

hard copies of any documents or records which the Lessee is required to maintain under clause 22. 

22.3 The Lessor may inspect or audit the Lessee’s performance of the Lessee’s obligations under this 

Agreement at any time during the Term including but not limited to by: 
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(a) inspecting the Equipment; and/or 

(b) interviewing the Lessee or any member of the Lessee’s Personnel. 

22.4 The Lessee will provide all co-operation and assistance with any audit or inspection under this 

clause 22. 

 

23. Disputes 

23.1 If the Lessee has any dispute or disagreement with the Lessor in relation to any matter relating to this 

Agreement, the Lessee will provide a written notice to the Lessor setting out all relevant details and 

background information in relation to the dispute and the Lessee’s proposal for resolution of the 

dispute. 

23.2 If there is any dispute or disagreement between the parties in relation to any matter relating to this 

Agreement, the Lessee will continue to perform the Lessee’s obligations under this Agreement 

regardless of the existence of the dispute or disagreement. 

 

24. Taxes 

24.1 A reference in this clause 24 to a term defined or used in A New Tax System (Goods and Services 

Tax) Act 1999 (Cth) is, unless the context indicates otherwise, a reference to that term as defined or 

used in that Act. 

24.2 If GST is imposed on a supply made under or in connection with this Agreement, the consideration 

provided for that supply will be increased by the rate at which the GST is imposed and the additional 

consideration will be payable at the same time as the consideration to which the additional 

consideration relates. 

24.3 The supplier will issue a tax invoice to the recipient of the supply at the time of payment of the GST 

inclusive consideration or at another time agreed by the parties. 

24.4 If one of the parties is entitled to be reimbursed for an expense or outgoing incurred in connection 

with this Agreement, the amount of the reimbursement will be net of any input tax credit which may 

be claimed by the party being reimbursed in relation to that expense or outgoing. 

24.5 The Lessee will, at the Lessee’s cost, pay any Taxes in relation to the use of the Equipment. 

 

25. Notices 

25.1 Any Notice must be in legible writing and in English and to the party’s contact details set out in the 

Notice Details or other contact details notified by a party to the other party in accordance with this 

clause 25. 

25.2 Any Notice will be regarded as being given by the sender and received by the addressee: 

(a) if delivered in person, when delivered to the addressee; 

(b) if posted from within Australia, three (3) Business Days from and including the date of 

postage; 

(c) if posted from overseas, ten (10) Business Days from and including the date of postage; or 

(d) if sent by facsimile transmission, when received by the addressee unless delivery is not on a 

Business Day or is after 5:00pm in which case the Notice will be regarded as received at 

9:00am on the following Business Day. 

 

26. Assignment 

26.1 The Lessor may assign any rights or benefits under this Agreement at any time. 
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26.2 The Lessee may not assign any rights or benefits under this Agreement without the Lessor’s prior 

written consent. 

 

27. Set Off 

The Lessor may set off any payment due to the Lessee, whether under this Agreement or otherwise, 

against any claim that the Lessor has against the Lessee, whether under this Agreement or otherwise. 

 

28. Publicity 

The Lessee will not make any public announcement or representations about this Agreement. 

 

29. Severability 

If any provision, or the application of any provision, of this Agreement is prohibited, invalid, void, 

illegal or unenforceable in any jurisdiction: 

(a) this will not affect the validity and enforceability of the provision or part in other 

jurisdictions; 

(b) the provision or part will only be ineffective to the extent of the prohibition, invalidity, 

voidness or illegality; and 

(c) the provision or part will be severed and will not affect the validity or enforceability of the 

remaining provisions or parts of this Agreement. 

 

30. Precedence 

If there is any conflict or inconsistency between any provisions in the documents that comprise this 

Agreement, the conflict or inconsistency will be resolved in the following order of precedence: the 

Schedules in numerical order, then the body of this Agreement. 

 

31. Entire Agreement 

This Agreement supersedes all prior undertakings, arrangements and agreements and constitutes the 

entire agreement between the parties in relation to the subject matter of this Agreement and there are 

no conditions, warranties or other terms affecting the agreement between the parties other than those 

set out in this Agreement. 

 

32. Waiver 

32.1 Any waiver of a right under this Agreement must be in writing and signed by the party granting the 

waiver and will not operate as a waiver in relation to any subsequent matter. 

32.2 Any failure, delay, forbearance or indulgence by a party in an exercise, or partial exercise, of a right 

arising under this Agreement will not result in a waiver of that right or prejudice or restrict the rights 

of the party. 

 

33. Further Assurances 

Each party must do all things and execute all further documents necessary to give full effect to this 

Agreement. 

 

34. Variations 
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Any variation of, or amendments to, any terms of this Agreement must be in writing and signed by 

both parties. 

 

35. Advice 

Each party acknowledges that the party has received legal advice or has had the opportunity of 

obtaining legal advice in relation to this Agreement. 

 

36. Counterparts 

This Agreement may be executed in any number of counterparts. 

 

37. Cumulative Rights 

37.1 The rights arising out of this Agreement do not exclude any other rights of either party. 

37.2 Each indemnity in this Agreement is a continuing obligation that is separate and independent from 

the other obligations under this Agreement. 

37.3 The Lessor is not obliged to take any action, or incur any expense, before enforcing any indemnity 

under this Agreement. 

37.4 Each exclusion, limitation, indemnity or other benefit set out in this Agreement for the benefit of the 

Lessor will also be held by the Lessor for the benefit of each member of the Lessor’s Personnel. 

 

38. Costs 

Each party will bear the party’s own costs and expenses in relation to the negotiation, preparation, 

and execution of this Agreement. 

 

39. Governing Law 

This Agreement will be governed by the laws of, and the parties irrevocably submit to the non-

exclusive jurisdiction of the courts of, the state set out in item 14 of Schedule 1. 

 

EXECUTED AS AN AGREEMENT 

 

Executed for and on behalf of       )  

in the presence of: )  

   

Witness  Signature 

             

Name (please print)  Name (please print) 

             

Date  Position 
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Executed for and on behalf of       )  

in the presence of: )  

   

Witness  Signature 

             

Name (please print)  Name (please print) 

             

Date  Position 

 

 



 17 

SCHEDULE 1 - DETAILS 

 

1. Commencement Date 

[INSERT] 

 

2. Term 

[INSERT] 

 

3. Permitted Purpose 

[INSERT] 

 

4. Lease Fee 

[INSERT] 

 

5. Collection Location 

[INSERT] 

 

6. Approved Location 

[INSERT] 

 

7. Invoicing Date 

[INSERT] 

 

8. Payment Terms 

[INSERT] 

 

9. Report Information 

[INSERT] 

 

10. Report Dates 

[INSERT] 

 

11. Property Insurance 

[INSERT] 

 

12. Public Liability Insurance 

[INSERT] 

 

13. Notice Details 

13.1 The Lessor: 

[INSERT] 
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13.2 The Lessee: 

[INSERT] 

 

14. Governing Law 

[INSERT] 
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SCHEDULE 2 - EQUIPMENT 

 

[INSERT] 

 

 

 


